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ELECTION COMMISSION OF INDIA 

New Delhi, the 19th February, 1998 

O.N, 18,—In pursuance of Section 106 of the Represen¬ 
tation of the People Act, 1951 (43 of 1951), the Election 


Commission of India hereby publishes the Judgement d*i*A 
21-8-1997 of the High Court of Gujarat at Ahmedabod ia 
Election Petition No. 6 of 1996- 


IN THE HIGH COURT OF GUlARAt AT AHMEDABAD 
ELECTION PETITION No. 6 of 1996 
For Approval and Signature : 

Hon'ble Mr. Justice J. N. Bhatt: 

J. Whether Reporters of Local Papers may be Ten 
allowed to see the judgement? 

2. To be referred to the Reporter or not ? Yes 

3. Whether their Lordships wish to see the Yes 

fair oopy of the judge seat 

4. Whether this case involves a substantial Yes 

question of law as to the interpretation 
of the Constitution of India, 1950 of 
any Order made thereunder ? 


492 GI/98—1 


35 





THE GAZETTE OF INDIA : MARCH 7, 1998/PHALGUNA 16, 1919 [Part II —Sec. 3(m)j 


3. Whether it is to be circulated to the Civil 
Judge ? 

KESHUBHAT MERUBHAI MAADAM 
Versus 

THE RETURNING OFFICER. 

APPEARANCE: 

Mr. Jay ant Patel fqt Petitioner, 


No 


The nomination papers (three in all) of only respondent No. 
2 Dr. Alagh were found properly filled in upon scrutiny 
and, therefore, the returning officer accepted the same. Res¬ 
pondent No. 2 was declared elected by respondent No. 1, 

In the backdrop and factual matrix as aforesaid, the peti¬ 
tioner by filing this election petition, has challenged the 
election of respondent No. 2 Dr. Alagh to the council of 
State and has sought a declaration that he should be dec¬ 
lared as elected candidate for the ijaid bye election of coun¬ 
cil of States held in November 1996. 


CORAM : MR, JUSTICE J, N. BHATT 
Date of (fetation : 21-08-97 
ORAI. JUDGEMENT 

to ease and in reality, tlie question of interpretation and 
applicability of provisions of Articles 80(4) and 84 of the 
Coustiution of India and provisions of Sections 30, 33, 36, 
39 and 80 to 84 of the Representation of People Act, 1951 
(43 of 1951) (“R- P. Act”) bus been placed in, focus in this 
election petition under Section BOA of the R. P, Act while 
challenging the election of the returned candidate, respondent 
No, 2 Dr. Yoglnderkumar Alagh (now Union Minister) in 
the bye election to the Council of State? held m November 
1996. The petitioner has also questioned the order of the 
returning officer, respondent No. ), dnti.-(F21-l 1-1996, where¬ 
by, two nomination papers of the petitioner cam© to be reject¬ 
ed on the ground that nomination papers had not been 
proposed by an elector of Gujarat Legislative Assembly 
Constituency os required under Section 32(2) of the R. P. 
Aqi:. The contention of the petitioner is that the expression 
“the representative of each State” in the council of States 
means representative of any local authority in that particular 
State. It is, therefore, the contention of the petitioner that a 
person who is qualified to be elected in the council of States 
most be a representative of any local authority in that State. 
Respondent No. 2 Dr. Alagh was not the representative of 
the local authority'; whereas, the oetitoncr was an elected 
member of the local authority. Therefore, a grievance is 
raised that rejection of nomination paper® of the petitioner 
and acceptance of the nomination papers of respondent No. 2 
Dr Alagh by respondent No, ] is illegal and unconstitutional. 

A resume of relevant and material factujl aspects may be 
ulated at the outset. The petitioner was voter in 26, 
innagnr (Rural) (Scheduled Caste) I.egistlatrve Assembly 
nstituency and his name stood at serial No. 76 in the 
:ers’ list of Navagam (Ghed) which is forming part of 
Jamnagar Legislative Assembly Constituency and the 
itioncr was elected as a member councillor in the said 
unjcipal borough which is a local authority duly constituted 
fer the provisions of the Gujarat Municipalities Act, 1963. 
wa". therefore, the case of the petitioner that he was 3 
iriresentativc of the local authority in Gpjarat State and 
iplified to contest the bye election to the. council of States 
d in November 1996 ; whereas, respondent No. 2 Dr. Alagh 
is not duly elected reorerentative of any local authority 
(he, Gujarat State and he was merely a voter in the Baroda 
ristitubney of Vadodara in the Gujarat State and, ttier-fore, 
was not qualified under Article 80(4) of the Constitution 
India. 
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Notification for election of members in Council 61 State 
Gujarat legislative Asscmblv (bve election) was published 
respondent No. J v;a c ihe returning officer at the said 
ct'nn to the Council of States as per the election pro- 
mmc. The petitioner had subnvfted two nomination natters 
the said bye election under ScrtVm 32 of the R. P. Act. 
c of the nomination papers of the petitioner was proposed 
one Jay Merlunm. who whs a voter in the same legislative 
sjsemNv constituency in which th- pctiEonor was also h 
where.-,'', the second nomination patter was proposed 
one Nifn Madaam who was also a voter in the same 
nsrituency. 
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Pe-ntmd-nf Ni ( i-’o’/tin: officer bv passing an order on 
- 11 - 19 %. nnon scruEny of nomination papers for the bye 
iction to the Council of States, rejected the nomination 
pc-- of the netit'oner pn the. PTOund that it wp? not -ni 
—d bv nov c'-'-tor o f Guiarat t ewdatfve A-Semblv Cons- 
i^icncv a= required under Section 39(2) of (he R. P. Act. 


At the admission stage, the matter Was heard at length 
and after hearing the learned advocate appearing for the 
petitioner and considering the catelogue of circumstances 
and upon examination of the relevant Constitutional and 
Statutory provisions, It was noticed that this petition is in¬ 
competent and not maintainable at the instance of the peti¬ 
tioner for the reasons which are elaborately articulated and 
enumerated hereinafter. 

The impugned order of respondent No. 1 returning offlear 
was passed exercising his powers under Section 36(2) (b) 
of the R. P. Act, on 21-11-1996. As the nomination paper* 
submitted by the petitioner had not been proposed by any 
elector of the Gujarat Legislative Assembly Constituency 
as required under the provisions of the R. P. Act, both the 
nomination papers of the petitioner came to be rejected; 
Whereas, three nomination papers of respondent No, 2 Dr. 
Alagh were found legal and valid and therefore, they were 
accepted. At the time of scrutiny of nomination papers for 
the bye election to the council of State* the petitioner, hjs 
election agent, Nitin Madaam, one proposer Jay Mndnam 
and authorised person one Sureshbhai Patel, were pietent. 
In presence of the parties, upon scrutiny of nomination 
papers, the impugned order came to be passed. It is an 
admitted act that the petitioner was not a candidate set up 
by any recognised political party and his both nomination 
papers were signed by the candidate gpd by one proposer 
Jay Madaam only both the nomination papers of the peti¬ 
tioner were not having 10 proposer; as per the statutory 
requirement. 

With a viaw to appreciating the challenge to the election 
of the returned candidate respondent No. 1 and the prayer 
for declaration that the petitioner is duly elected candidate 
for the bye election to the council of States held in Novem¬ 
ber 1996, in light of the aforesaid facts, relevant and mate¬ 
rial constitutional and statu'ory provisions are required to 
be examined and appreciated, and also the whole schema 
of Election, Mechanism. 

Chapter II of the Constitution of India provides for cons¬ 
titution and business of Parliament. Article 79 in the said 
chapter provides that there sh,all be a Parliament for the 
Union consisting of President and two Houses to be known 
respectively as Council of States and House of People, popu¬ 
larly, known as Upper House and Lower House of Rnjya 
Sabna and Lok Sabha. Article 80 provides for constitution 
of council of states. Clause (4) of Article 80 is relevant 
and material for our purpose. It provides that representa¬ 
tive of each State in the council of State shall be elected by 
elected members of Legislative Assembly of the Slate in ac¬ 
cordance with system of proportionate representation by 
means of single transferable vote. The expression ‘the re¬ 
presentative of each State employed in clause (4) of Article 
80 is required to be interpreted. According to the conten¬ 
tion of the petitioner, the aforesa'd expression means elec¬ 
ted representative rf any local authority in that particular 
area of the State. It would, therefore, be appropriate to 
refer to the provisions of Article 80 which read as under : 

*'80. Composition of the Council of States (1) The 
Council of States shall consist of :— 

(a) twelve member? to be nominated by the Presi¬ 
dent in accordance with the provisions of clause 
(3) ; and 

(b) not more than two hundred and thirty eight re¬ 
presentatives of the State and -of the Union 
territories ; 

(2) The allocation of seats in the Council of States 
to be filled bv representatives of the States- and 
of the union territories shall be in accordance with 
the provisions; i n that behalf contained in the 
Fourth Schedule. 
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(3) The members to be nominated by the President 

under sub-clause (a) of clause (1) shall consist 
of persons having special knowledge or practical 
experience in respect ol such matters as the 
following, namely :— 

Literature, science, art and social service. 

(4) The representatives of each State in the Council of 

States shall be elected by the elected member of 
the Legislative Assembly of the Slate in accor¬ 
dance with the system of proportional representa¬ 
tion by means of the single transferable vote. 

(5) The representatives of the Union territories in the 
. | Council of States shall be chosen in such manner 

as Parliament may by law prescribe. 

Article 81 of the Constitution is not relevant for the pre¬ 
tent purpose as it relates to composition of House of People; 
whereas, we are concerned with bye-election to the Council 
of States held in November 1996. The relevant Article is 
84 which prescribes nullifications for membership of Parlia 
nwmt. It reads as under : 

""84. Qualification for membership of Parliament person 
shall not be qualified to be chosen to fill a seat lit 
Parliament unless he :— 

(a) is a citizen of India Jand make s and subscribes 
before some person authorised in that behalf 
by the Election Commission an oath or affirma¬ 
tion according to the form set out for the pur¬ 
pose in the Thrid Schedule; 
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“33. (1) On or before the date appointed under clans; 
(a) of . Section 30 eachi. Candidate sht$, either 
in person or by his proposer, between the hours 
, of eleven o'clock in the forenoon apd three o’clock 
in the aftepnoon deliver to the returning officer 
at the place arid specified in this behalf in the 
notice issued under Section al a nomination paper 
completed in the prescribed form and signed by 
the candidate and by an elector of the constituency 
as proposer ■ 

Provided that a candidate not set up by a recognired 
political party, shall not be deemed to be duly 
nominated for election from a constituency un¬ 
less the nomination paper is subscribed by ten 
proposers being electors of the constituency ; 

Provided further that no nomination paper shall be 
delivered to the returning officer On a day which 
is a public holiday : 

Provded also that in the case of a local authorities’ 
constl’uency, graduates’ constituency or teachers’ 
constituency, the reference to ’an elector of the 
constituency t>* proposer’ shall be construed as 
a reference to ten per cent of the electors of the 
constituency or ten such electors, whehever is 
less, as proposers. 

(1A) Notwithstanding anything contained in sub-sec- 
t : on ()), for election to the Legislative Assembly 
of S kkim (deemedf■"> be Legislative Asscmb’v of 
*hnt State dnlv constituted under the Oonsrtitu- 
tlbtf). the nomteafion paper to b’ delivered to 
the returning officer shall be in such 1 form and 
manner as may be prescribed : ■ 


utot atr rraad : 

- - 


• (b) is, in the case of a scat in the Council of States 
not less "than thirty years of age and, in the 
case of a shat in the House of the People, not 
less than twenty five years of age; and 

(c) pos c csses such other qualifications as may be pres¬ 
cribed in that behalf by or under any law made 
by Parliament’’(emphasis supplied). 

h' could very well be visualised from the aforesaid provi- 
kirina of Article 84 that one of the qualifications prescribed 
for membership of Pailiament i» that he should be pos- 
fieiHng such other qualification* as may be laid diown by 
the Parliament. The provisions of the R. P. Act which, 
(elate fo qualifications are, therefore, relevant and 
material at this juncture. The underlying purport and 

! sign of Article 84 is obvious to prescribe qualification 
r a pc .son who wants to be a competent candidate af 
<4 1 election. Generally, a person who is a voter would 
dome entitled to stand as a candidate for election; where- 
, under Article 84, it is provided that while one being 
Voter which is essential qualification of a candidate, a 
iter who wishes to be a cand’date must also satisfy tome 
iditional qualifications 8s laid down by the Parliament. 

I 

It is In this context that relevant provisions of R. P, 
Act warrant to be examined. Part V of the R. P. Act 

S rovides for conduct of election. Chapter I in part V 
elates to nomination of candidate. Section 30 provides for 
appointment of dates for nomination and consequential 
process. Section 31 provides public notice of election. 
The relevant provision is- made in Section 32. It provides 
rot election who cap be nominated as a c-md'date 
for 1 imnortant provisions relating to nominations of candda’e 
'for election as provided in Section 32. Any person may 
nominated as candidate for election to fill a seat if he is 
qiidh'fied to be chosen to fill that seat under the provisions 
< t (be Constitution and under the provisons of the R. P- Act. 

Sfetbon 33 of the R. P. Act prescribes process of nresenta- 
t ort of nomination naner and also provides requirement of 
it-Prf nonvmtion Thai provision is very imnortant as 
t"hflc rejecting nomination paper* of the petitioner, the 
reftirnino' officer has exefeued Ins powers under Section 36 
read with Section 33. It would, therefore, be necerr aiv 
* , h-'v? -■ rime to^’ v» the said provisions of Section 3?. 
c cctV.Q 33 reads as under : 


Provided that the said nomination paper shall be sub¬ 
scribed hv the candidate a* assenting to the Domi¬ 
nation, and 

(a) in the case of a seat reserved for Sikkimese of 

Bhutia Lencha origin, hIro bv at least twenty 
electors of the ■ constituency aa proposers and 
twenty ^electors of the constituency as seconders; 

(b) in the- cave of a sen* reserved for Sanghas, al'o 

by Rtleast twenty electors of the constituency 
as proposers and at least twenty electors of 
the cohstituency as secoriders; 

(c) in the case of a seat reserved for Sikkimese * of 

Ncnali Origin, by an elector of the constituency as 
proposer : 

Provided further that no nomination paper shall be 
delivered to file returning officer on Jo day which is 
a public holiday. 

(2) In a constituency where arw seat is renewed, a can¬ 
didate shall not be deemed to be Qualified to be 
chosen to fill that seat unless his noniinut'on paper 
contains a decimation hv him specifying the 
particular cade or tribe of wh-'ch he is member nnd 
the ar»a in relat’on to which that caste or tribe 
•s a Schedn’ed caste or. as the case may be, a 
Scheduled tribe of the State. 

(3) Where the candidate is a person who having Iwld 

any office rcfciTed to in Secf’on 2, has bee" dis¬ 
missed and n period of five veers ha* not elapsed 
s'nce the dismissal, such perron shall not be d*em- 
to he duly nominated as a candidate unless his 
nomination paper is accompanied by a certificate 
issued in the prescribed manner by the Election 
rnirmri™ t r fhe afirr-f that he hfli riot been dis¬ 
missed for rorrupt’on o- d'sloyalty to the State. 

14} On the nresen'.-'tVm of nommabop na^r, the return¬ 
ing -officer shall satisfy him self that the n a mes and 
electoral rod numbers of the candidate and his pro¬ 
poser as entered in the nomination parser arc the 
same as I hose entced irt tht electoral rolls; 

Provided that no misnomer or inneepr-te descript'on 
or clerical, fechnlr-i] o- priming error ip re-tird 
to the name of the candidate or h>* pr 0 pp*rr 
oi any- other person, or in reran) to any 
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■ place, mentioned in the electoral roll or the 
nomination paper and to clerical, technical or 
printing error in regard to the ' electoral roll num¬ 
bers of any such person m the electoral roll 
or the nomination paper, shall affect the foil 
operation of the electoral toll or the nomination 
paper, shall affect the full operation of the electoral 
roll Or the nonvnution paper with respect to such 
person or place in any case Where the description 
in regaid to, the name of the person or place is 
such as to be commonly understood; and the relum¬ 
ing officer shil,!. permit any such misnomer or in- 
qccqrate description or clerical technical or printing 
error to be c-.rreci.ed imd where necessary, direct 
that any -uch misnomer, inaccurate descriplion, 
clerical, technical or printing error in the electo¬ 
ral roll or in the nomination paper shall be over¬ 
looked. 

(5) Where the candidate is an elector of a different 
contituency, a copy of the electoral roll of that 
constituency or of the relevant part thereof or n 
certified copy cf the relevant entries in such roll 
shall, unless it has been tiled along with the nomi¬ 
nation paper, lie produced before the returning 
officer at 'he time of scrutiny. 

■ (6) Nothing in this section .shall prevent any candi- 
date from nominated hv more than one nomina¬ 
tion paper : 

Provided that not more, than four nomination papers 

,,,. shall be presented’by or on behalf of any candidate 
or accepted by the returning officer for election 
in the same constituency. 

(7)' Notwithstanding anything contained in sub-section 
(6) or in any other provision of this Act, a person 
shall not be nominated as a candidate for elec¬ 
tion— 

• (,a) in tho caw of a general election to the House 
* ■ , of the People (whether or not held simultaneously 
from all Parliamentary constituencies), from 
more than two Parliamentary constituencies ; 

, (h) in the case of a general election to the Legislative 
Assembly ot a State (whether or not held sijmd- 
taneoqsly from all Assembly constituencies), 
from more titan two Assembly constituencies In 
that State ; 

(c) in the case of a biennial election to the legisla¬ 
tive Council of a State having such council 
from more than two council constituencies in 
the Slate ; 

(d) in tho case of biqnni.il election to the council 
Of Stales 'for filling two or more seats allotted 

1 to a State, for filling more than two such seals ; 

(e) in the (fuse of bve elections to the House of 
the People from two or more Parliamentary consti¬ 
tuencies which uic held simultaneously, from 
more than two such Parliamentary constituencies: 

(f) in I he case of bye-elettions to the Legisaltive 

Assembly of Slate from two or more assembly 
cons'ituende* which fire held simultaneously, 
from more than two such Assembly constrtuen- 
e'es : 

(g) in the cum* o ( byc-clections to the Council 
of States for filling two or more scats allotted 
to a State wh ch are held simultaneously, for 
filling more than two such seats ; 

(h) in the case ci bye-election to the Legislative 
Council of n State having such council from 
two or more council constituencies which are 
held simultaneously, from more than two such 
council constituencies. 

Explanation—For the purposes of this sub-section, 
two or mote hye-election shall be deemed to 
be held simultaneously where the notification 
ruling such bye-elections are issued bv the 
Election Commission under Sections 147, 149, 
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150 or as ihe case m*ay be, 151 on the same 

date.” 

Section 33 provides statutory requirement for valid nomi¬ 
nation and proper procedure lor presentation of nomination 
paper and power to scrutinise the nomination paper to the 
returning officer and tight to reject und 'accept nomination 
paper by the returning officer, Sub-section (1) of Section 
33 read with provisions of Article 84 of the Constitution 
dearly go to show that nomination paper is required to be 
filled in the prescribed iorm and signed by the candidate 
and by an elector of. the constituency as proposer and in 
ep.se of a candidate who is not set up by a recognised poli¬ 
tical party shall not be deemed to be duly nominated for 
election from a constituency unless the nomination paper 
is subscribed by 10 proposers being electors of the consti¬ 
tuency. Admittedly, tlic petitioner was not a candidate set 
up by a recognised political party to the bye-election ot 
council of States held ir. November 1996 from Gujarat State. 
Therefore, the nomination paper of the petitioner was re¬ 
quired to be sponsored or subscribed by ten proposers who 
aro electors of the said constituency. It is an admitted fact 
that nomination papers presented by the petitioners Were 
not subscribed by ten proposers being elector of the said 
constituency. Both the nomination papers were subscribed 
only by one proposer one Jay Madam who was elector or 
voter in the same constituency. Requirements of provisions 
of Section 33 (1) in relation to requirement of nomination 
paper being subscribed by ten proposers who are electors of 
the constituency is mandatory. Non-compliance or proviso to 
sub-section (1) of Section 33, therefore, would entail rejec¬ 
tion of nomination pa tier in absence of the compliance thereof 
the defect, therefore, was fundamental and of mandatory 
provision. SVhen the mandatory obligation is cast under 
the statute made by the Parliament pursuant to requirement 
Of clause (c) of Article 84, thhe defect or deficiency or 
non-compliance of the mandatory provisions should invite 
rejection nb nomination paper. The proviso incorporated 
in sub-section (1) of Section 33 is mandatory and is provi¬ 
ded by the Parliament in view of constitutional power 
under Article 84 (c) of the Constitution. The nomination 
paper in violation of complete compliance of the said proviso 
to sub-section G) of Section 33 would render nomination 
paper invalid and illegal. Therefore, the contention raised 
by the learned advocate for the petitioner that nomination 
papers of the petitioner were improperly and illegally rejec¬ 
ted by respondent No. 1 returning officer is, in the opinion 
of this court, without any substance and merit. 

Section 36 prescribes scheme for scrutinising of nomination 
paper and powers to the returning officer to accept or 
reject the nomination paper. No doubt, the returning 
officer should not reject any nomination' paper on the ground 
of any defect which is not of substantial character, as pro¬ 
vided in sub-section (4) ot Section 36. But non-compliance 
of provisions of proviso attached to sub-section (1) ot Sec¬ 
tion 33 obviously would not fall wilhin the ambit of provi¬ 
sions of Section 36 (4). On the contrary, sub-section 12) 
of Section 36 gives ample power to the returning officer to 
hold summary inquiry when he finds it necessary, after 
examination of the nomination paper add t bjections, which 
may be raised to any nomination or pn his own motion 
and reject the nomination paper on any one of the grounds 
enumerated in clauses (a), (b) and (c) of sub-rection (2) 
of Section 36. 

Respondent No. 1 returning officer has rejected both (lie 
nomination papers of (he petitioner invoking aids of provi¬ 
sions of clause (b). It could, therefore, very well be seen 
from the aforesaid provisions of clause (b) of sub-section 
(2) of Section 36 that the returning officer is empowered 
to reject nomina’ion paper if there has been failure to comply 
wi!h any of the provisions of Section 33 or Section 34 of 
the R P. Act. As noticed earlier, provisions of Section 33 
(1) prov'so (i) makes it obligatory that a candidate would 
not be deemed to be duly nominated for election form a 
constituency unless the nomination paper is subscribed by 
ten proposers being elector* ot the constituency. There is 
defect, deficiency and non-compliance ot the first proviso to 
sub-section (1) of Section 33 which is not deputed as such. 
In view o f the aforesaid Tarts and circumstances, rejection 
of two nomination pipes 0 f the petitioner and acceptance 
of nomirofon pnner of respondent No. 2 Dr. ALah in 
lichf of rfic "Vinucned srH»> recorded by respondent No. t 
on 21-11-1996 was fuddled. 
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Provisions are incorporated in Chapter II in re¬ 
lation to disputes regarding elections, Section 80 
provides that no election shall be called in question 
except by election petition filed in accordance with 
provisions of Chapter II of the R. P. Act. Section 
80A provides that jurisdiction for trial of election 
petitions shall be with the High Court and such ju¬ 
risdiction shall be exercised ordinarily by a Single 
Judge of the High Court. The provision by itself 
shows that election petition itself be tried by the 
competent court and the court would be High court 
and thus High court while trying the election peti¬ 
tion retains its status and its functioning is regu¬ 
lated by provisions of the R. P. Act qua the trial 
of election petition. Apart from inherent powers 
of the court, this court even while working as elec¬ 
tion forum; under Article 215 of the Constitution 
of India is court of Record and is repository of all 
the powers which arc of multi dimensions and as 
such every power is inherent in the High court. 

Section 81 provides presentation of petitions. 
Section 82 make provision as to who shall be party 
to the petition. What shall be contents of petition 
are prescribed in Section 83. What relies can be 
claimed by the petitioner in election petition has 
been provided in Section 84. Various procedures 
of trial of election petition have been prescribed 
in Chapter III of Part VI of the R. P. Act. Section 
86 empowers the High Court to dismiss the election 
petition which does not comply with provisions of 
Section 81 or 82 or 117 of the R. P. Act An 
order of the High Court dismissing the election 
petition under this section shall be deemed to be 
an order made under clause (a) of Section 98. 

The grievance of the writ petitioner that his 
nomination papers were improperly rejected is 1 
totally mcritkss. Interpretation of the expression 
“representative of State’ sought to be made by the 
petitioner in the petition and canvassed before this 
court bv the learned advocate for the petitioner is 
also, totally, meritless and unsustainable. Inter¬ 
pretation sought to be made in this behalf is run¬ 
ning diametrically opposite to the explicit unambi¬ 
guous, constitional provisions and statutory man¬ 
datory provisions. 

The contention that defect in the nomination 
paper being not sponsored by ten proposers being 
electors of the same constituency is not mandat ory 
and is not a defect of substantial character requi¬ 
ring straightway rejection thereof being also un¬ 
sustainable and therefore being meritless. The view 
which this court has taken in also very much re¬ 
inforced by the decision of the Honourable apex 
court in Harjit Singh vs. S. Umrao Singh, ATR 
1980 S.C. 701. This petition is required to be dis¬ 
missed at the threshold in view of the fact that the 

petitioner is not competent to maintain it. 

It cannot he contended that petition cannot be dis¬ 
missed at the outset without observing provisions 
of rule 7R5 of the Gujarat High court Rules 1993 
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(“the Rules”), for the simple reason that though 
the pUHioner was qualined to be a candidate to the 
bye election to the council of States held' in 
November, 19y6, he cannot be said to be validly 
or duly nominated candidate in view of the pro¬ 
visions ot the first proviso to Section 33 (1) of the 
R.P. Act. It may be recalled that a candidate not 
set up by a recognised political party would not 
be deemed to be duly nominated for election from 
a constituency unless the nomination paper is sub¬ 
scribed by ten proposers being electors of that 
constituency. In the present case, it is an admitted 
fact that nomination papers of the petitioner wfere 
only sponsored by one proposer and they werpiipt 
supported by ten proposers as required under pro¬ 
viso to Sub-Section (!) of Section 33. It is in this 
context that there was no valid nomination for 
election and election petition cannot be maintained 
by the petitioner in view of provisions of Sect"on 81 
of the R.P. Act. Section 81 prorides for require¬ 
ments and conditions for presentation of valid 
election petition. Non-comoliimce of mandatory 
provisions empowers the High court to dismiss the 
election petition ‘in-limine’ not only under Section 
86 of the R.P. Act but also under general powers 
of the court. Section 86 provides that High Court 
shall dismiss the election petition which does not 
comply with provisions of Section 81 or 82 or 117 
Non-compliance of provisions of Section 81 is 
sufficient to dismiss the election petition. There¬ 
fore, it cannot be contended that election petition 
cannot be rejected ‘in limine’ without hearing other 
side in view of provisions^ of Rules 285 of 
the Gujarat High Court Rules. Interpretation 
which is souebt to be made placing reliance 
on Rule 285 cannot be accepted. Therefore, 
the contention that election petition can be 
dismissed after observing the procedure prescribed 
under Rule 285 is, totally, meritless. 

Merely because a candidate is qualified under 
Article 80 of the Constitution, it does not mean 
that he is exempt from compliance of requirements 
of law which may be made by the Parliament under 
Article 84 (c) if a person does not comply with 
requirements of such legal provisions even in exer¬ 
cise of powers under Article 84 (c). He cannot be 
properly claimed to be duly nominated. He, there¬ 
fore, would not be a candidate for election. In the 
circumstances, the election petition, if found not 
complying with the provisions made by the Parlia f 
ment pursuant to the powers under Article 84 (c) 
of the Constitution can be summarily dismissed. 
In other words, it can be dismissed ‘in-limine’ with¬ 
out notice and admission. This view is also very 
much reinforced bv the constitution bench of five 
Judges of the Honourable Supreme Court in 
Charan Lai vs. F.A. Ahmad, AIR 1975 S.C. 1988. 
The Honourable apex court was required to inter¬ 
pret similar provisions incorporated under the Pre¬ 
sidential a r nd Vice-Presidential Elections Act, 1952, 
It was, clearly, held that a person qualified under 
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the provisions of the Constitution but not comply¬ 
ing with requirements of the Act cannot he said 
to be a candidate. The principles laid down and 
dtp ratio propounded in Charan Lai’s case ate 
able Apex court while following the ratio laid 
subfiiequent decision in the case of Charan Lai vs. 
Giani Zail Singh, AIR 1984 S.C. 309. . . . The 
constitution Bench of live Judges of tiie Honour¬ 
able Apex Court while following the ratios laid 
clown in earlier Charan Lai’s case, has also held 
that the petitioner had no locus standi to file the 
election petition as he could not be said to be a 
candidate for non-compliance of mandatory pro¬ 
visions of the Presidential and Vice Presidential 
Electibiw Act. 

Mr. Ranjit Singh vs. Pritaiu Sin°h, AIR 1966 
S.C. 1626, the constitution Bench of five Judges 
of the Honourable apex court has also held, inter- 
t&preting the scheme of Election Rules and the pro¬ 


visions of Sections 36 (4) and 33 (5) of the R.P. 
Act, that even production of incomplete copy of 
electoral roll is defect of substantial Character. 

In view of the aforesaid facts and circumstances 
and the catelogue of events enumerated herein¬ 
before, in the background of relevant constitutional 
and statutory provisions as also the provisions of 
relevant rules, this court is satisfied that the present 
election petition filed by the petitioner against elec¬ 
tion of returned candidate, respondent No. 2 
Dr. Alagh (now Union Minister) and seeking de¬ 
claration that the petitioner should be declared 
elected in place of the returned candidate, is totally 
meritless and is required to be rejected in limine at 
the threshold. Accordingly,this petition is rejected 
at the admission stage. 

I No. 82]SC-GJJ6i(96) 198 ] 
By Order, 
k. R. PRASAD, Secy. 
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